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Abstract

The basic essence and purpose of the work is the mutual desire of the contracting
parties to freely conclude agreements within the scopes of freedom of contract and
private autonomy and to ensure that their content is brought within a legal and
legitimate framework. Only a solid legal framework creates this possibility.

The problematic issue raised and discussed in the article is mainly related to the
Article 410 of the Civil Code, which provides contracting parties with the possibility
of limiting and/or excluding liability by prior agreement.

It should be noted that the said norm was formed in this version on December 4,
2009 as a result of changes in legislation. The old content of the norm recognized
such agreements as invalid, therefore, the mentioned legal change has become the
subject of non-uniform approach of modern doctrine and discussion and has caused
a divergence of opinions from the point of view that such agreements may threaten
the basis of the agreement and contradict the fundamental principle "pacta sunt
servanda" - "Agreements Must be Kept".

Obviously, the essence and purpose of an agreement is its performance, which is
stipulated by the binding force of contracting. Therefore, when it comes to limiting
and excluding circumstances of contractual liability, it is always accompanied by the
danger of neglecting the interests of the other contracting party, since these
circumstances determine rules different from legal regulation. This reveals the
problematic nature of the issue and indicates the need for its fundamental legal
research. The main purpose of the research is to find out whether the mentioned
legislative change creates a danger of neglecting contractual fairness, preserving the
balance of interests of contracting parties, should the content of the proposed norm
(Article 410 of the Civil Code) be returned to the old version or should the definition
obtained as a result of the change be clarified and improved?

To fully investigate the problem, the paper explores the issues surrounding the
problem by referring to and analyzing the relevant literature. It examines both
national legislation and legislation of other countries. A fair amount of space is given
to the discussion of judicial practice, peculiarities and inconsistencies that are
encountered in imposing liability in contractual relations. The paper analyzes the
examples from the judicial practice, which intersect with the topic of the
dissertation - exclusion and limitation of the claim for contractual damages, and
which will help us in the future to establish and improve the correct, uniform
practice in similar categories of cases.

The dissertation consists of introduction, conclusion and 4 chapters.

The introduction substantiates the relevance of the research problem, the need for
its harmonization with the norms of civil law.

The first chapter deals with the first rudiments of limiting and excluding
circumstances of liability in Roman law, which gives the contractual obligation a
more civilized form for that era and speaks of its high legal significance.

The second chapter deals with the regulation of limiting and excluding
circumstances of liability under the Civil Code of Georgia before and after the



legislative change, it reviews the reason and purpose of the legislative change, which
presented the legal norm under research in the modern version. The justification
indicates the significance of the change and points out the need for its clarification.
In the same chapter, the gradation of forms of liability characteristic of civil liability
- strict, culpable, and light - is examined, also the relationship between Anglo-
American and German legal families with the research topic are analyzed. This
chapter also discusses the principle of freedom of contract in relation to limiting and
excluding circumstances of liability.

The third chapter discusses the circumstances, in the presence of which non-
fulfillment of obligation is not considered as a breach and creates absolute grounds
for limitation of liability or exemption from it, for example: circumstances of force
majeure, impossibility of fulfillment, doctrine of futility of obligation, etc. There is
also a judgment about the possibility of crossing the boundary between the terms -
"breach of obligations" and "non-performance of obligations" as the emergence of
liability - the basic aspect of non-emergence.

The fourth chapter establishes the relevance of the research topic and its
relationship to other legal areas and institutions. For example, it deals with the
influence of the principle of good faith in limiting and excluding circumstances of
liability; the review of standard terms of an ageement in relation to the research
problem, in which the grounds for invalidity of standard terms in relation to
circumstances limiting and excluding liability are scrutinized; it also considers the
relationship of the research topic to civil procedure law, validity of a transaction,
contractual and non-contractual rules, debt release... Contractual damages and their
relationship to limiting and excluding circumstances are also included in the said
chapter of the thesis. The legal reservations regarding limitation of liability, which
are scattered throughout the individual contracts of the private part of the law of
obligation, are also discussed in the paper.

Finally, the article concludes by outlining the results of the research and developing
specific legislative proposals that aim to improve the norms governing liability in
contractual relations, which, in turn, leads to the formation of sophisticated judicial
practice.
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