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Abstract

The subject of this paper is the relationship between withdrawal from a contract and
termination of a contract in Georgian legislation and judicial practice. It
encompasses the separation of institutions for withdrawal from a contract and
termination of a contract, depending on the legal nature of contractual relations,
restitutionary consequences, and Georgian legislative norms. The research subject
also focuses on the separation of institutions for withdrawal from the contract and
termination of the contract in Georgian judicial practice. This analysis examines
how the court interprets the legal nature of withdrawal from a contract and
termination of a contract, what features distinguish these institutions of contract
termination from each other, and what contradictory and mutually exclusive
reasoning is evident in the reasoning developed in the decisions of courts at different
instances.

Based on the subject of the research, this paper discusses the norms of the German
Civil Code on withdrawal from a contract and termination of a contract. These
norms are compared with Georgian legislation. The research also analyzes German
judicial practice on withdrawal from a contract and termination of a contract.

This study is divided into three parts. The first part presents the contradictions that
exist in the Civil Code of Georgia and judicial practice regarding the separation of
institutions for withdrawal from the contract and termination of the contract. This
part of the study revealed that the concepts of withdrawal from the contract and
termination of the contract are confused in the Civil Code, which should be
considered a gap in the legislation. In several instances, the term “refusal of the
contract” is used to refer to the act of withdrawing from or terminating the contract.
Therefore, Georgian legislation does not distinguish between the institutions of
withdrawal from the contract and termination of the contract. The study also
showed that the only helpful way to distinguish between cases of withdrawal from
a contract and termination of a contract is the legal nature of the contractual
relationship. Withdrawal from a contract occurs in cases where the contractual
relationship between the parties is short-term. In the case of premature termination
of long-term contractual relationships, the institution of contract termination is
used.

The research revealed that the concepts of withdrawal from a contract and
termination of a contract are often confused in Georgian judicial practice. In some
cases, the court does not distinguish between the concepts above and indicates that
they are terms with identical content. Sometimes the court correctly distinguishes
the institutions of withdrawal from the contract and termination of the contract
based on the legal nature of the contractual relationship, however, there are also
cases when withdrawal from the contract is considered an institution used to
terminate long-term, and termination is considered an institution used to terminate
short-term contractual relationships. The research revealed that both the reasoning
developed by courts of various instances and the decisions of the Supreme Court of
Georgia on contract termination and withdrawal contradict each other.



The second part of the study focuses on the prerequisites for withdrawal from the
contract. This part of the study revealed that judicial practice is contradictory
regarding the fulfillment of the requirements for withdrawal from the contract and
its termination. For example, the courts cannot agree on when it is necessary to
determine an additional period and when it is not.

Some clauses of Article 405 of the Civil Code lend themselves to broad
interpretation. For example, it is challenging to define what constitutes a minor
breach of contract or to determine whether the creditor is primarily responsible for
the violation of an obligation. There are no precise criteria for assessing these
circumstances. Therefore, their determination depends on the court's decision based
on the factual circumstances of the case and the evidence presented. As a result of
the research, it was revealed that the category of assessment is the reasonableness of
the term for withdrawal from the contract. The court assesses this circumstance
based on the evidence presented in the case and the factual circumstances of the
case. It is especially problematic to evaluate cases where the creditor did not
determine an additional term, assuming that it would not bring any results.

The third part of the study examines the legal implications of contract termination
and withdrawal from the contract. During the study, it was revealed that
withdrawal from the contract and termination differ in terms of restitutionary
consequences. However, sometimes termination can also result in restitution, as can
withdrawal from the agreement. The study revealed that, in some cases, the court
incorrectly determines the scope of contractual obligations performed by the parties,
thereby excluding restitution under Article 352 of the Civil Code. The analysis of
court decisions has shown that the occurrence of restitutionary consequences
significantly depends on the court's determination of the scope of obligations
assumed based on the contract concluded between the parties. In the event of an
incorrect assessment of the scope of these obligations, the restitutionary result that
should have occurred under Article 352 of the Civil Code does not happen. The
analysis of court practice has also shown us that in several cases, monetary
restitution and compensation for damage are confused in decisions. The court
considers the amount payable to the restitution creditor for financial restitution to
be included in the damage compensation account, due to an incorrect interpretation
of the normative content of Article 352 of the Civil Code. This part of the study
revealed that it is problematic to determine whether the privilege of the authorized
person applies to cases of compensation for damage in the event of withdrawal from
the contract. A literal interpretation of the norm excludes the release of the
restitution creditor from the obligation to compensate for damage based on this
privilege. On the other hand, such a solution to the issue contradicts the essence of
the authorized person's privilege and its purpose - to protect the rights of the
authorized person in the event of withdrawal from the contract.

Keywords: withdrawal from the contract, termination of the agreement, long-term
contractual relationship, short-term contractual relationship, restitution.
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